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ne of the many benefits of having
a TMSA membership is TMSA’s

legislative advocacy for its members.
During each legislative session, TMSA
monitors hundreds of bills for its
members and does everything it can to
make sure that no bill passes that would
adversely affect the self-storage industry.
This is just a brief summary of some of
the bills that TMSA is following this
session that have the potential to affect
the self-service storage industry.
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The bill that has the potential to most
affect the self-service storage industry
directly is HB 2050. This bill would
amend Chapter 59 of the Property Code

to, among other things, cap the amount
of late fees that a self-storage facility can
charge. The bill also seeks to remove the
direct reference to the Texas Deceptive
Trade Practices Act (DTPA) in Chapter
59.

It is TMSA’s understanding that the
removal of the direct reference to the
DTPA (Chapter 59 simply says that
anyone aggrieved by a violation of
Chapter 59 may sue under the DTPA; it
does not create an automatic violation
of the DTPA) is
the primary
purpose for this
legislation, which
was filed at the
request of a large
s e l f - s t o r a g e
operator that is not
a TMSA member.
TMSA has
expressed its
opposition to this
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bill to both the company that asked for
the bill to be filed and to the legislator
who filed the bill.

The bill at this time is not actively
moving through the legislative process ,
but things change on a daily basis in the
Legislature. It is TMSA’s position that
any potential benefit that could come
out of this bill would be outweighed by
the potential for unfavorable
amendments to Chapter 59 if Chapter
59 is opened up to scrutiny during the
legislative process. Removing the cross
reference to the DTPA from Chapter 59
would not remove a tenant’s cause of
action for DTPA.  It would simply
remove the direct reference to the DTPA.
Our philosophy is “if it ain’t broke, don’t
fix it.” Our industry is familiar with
Chapter 59; Chapter 59 is fair for both
landlords and tenants, and Chapter 59
affords self-storage facilities valuable
protection in the form of a superior lien.
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HB 2243 would also affect many TMSA
members because it would require them
to use a locksmith anytime a lock is
changed out. Many of our members use
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Q: We have one building in our
facility for which the drainage is poor.
It has never flooded, but I can see that
the road, in a very heavy rain, has the
potential to act as a dam.  I carry flood
insurance on the building and am
contemplating increasing my
coverage so that it would replace the
whole building in the event of a flood.
The city has been of little help to me
when I advised them of the drainage
problem.  Since I am aware of the
potential rising water risk, do I have
the responsibility to advise my tenants
in the building? I am concerned about
lawsuits should water get in.
Obviously, if I mention this potential
to the tenants I would risk a mass
exodus of the tenants.

A: The TMSA lease provides you
with valuable liability protection.  The
lease, in the bottom left hand corner
where the tenant initials, specifically
states that the property owner is not
liable for damages from water, and
you are also not liable for damages
due to negligence of the property
owner or the property owner’s agents.
That means that the lease should be a
good tool to help protect you in court,
but it is not going to stop all lawsuits
from being filed, and may not even
stop a judge or jury determined to find
you liable.

If you were actually aware of
previous flooding, then in my opinion,
you would definitely need to take
steps to remedy the situation so that
flooding was unlikely to occur in the
future (you can never guarantee that
flooding won’t occur, but you can hire
an engineer to evaluate the situation
and take any steps that the engineer
recommends).  You have a little bit of

a different
situation since
you only are
assuming that
due to factors
that look like

they could contribute to a flood, that
there might possibly be a likelihood of
future flooding.  This, in my opinion, is
not a “slam dunk” case for a tenant, but
to protect yourself as much as reasonably
possible from liability, I would suggest
that you obtain the services of a qualified
engineer, have that engineer evaluate the
drainage, and take the recommended
action in accordance with the engineer’s
recommendations.  However, when
contemplating whether to hire an
engineer, remember that if you do hire
the engineer and the engineer gives you
specific recommendations, and you do
not follow those recommendations, in
my legal opinion it would be worse than
never contacting a engineer at all.

The standards for “negligence” that
a plaintiff’s attorney would have to prove
in court would essentially be: “What
would a reasonable landlord in this same
situation do?”  If that attorney could
convince the jury that any landlord in
your same situation would have hired an
engineer and remedied the situation (if
there is in fact a need of remedy), then
you may face potential trouble in court
if the worst happens.

Q: We rented a unit to a person who, at
the time of rental, listed that she was
active duty military.  We believe that she
is stateside, and we know that she is in
arrears and none of the information on
her lease or lease application is
currently valid.  All of our letters
(including certified letters) have been
returned without a forwarding address.
We have tried every avenue that we can
think of to try to obtain a current mailing
address or other contact information for
this tenant.  The only number we have
been able to obtain was a new telephone
number for one of the people listed in
the TMSA lease paragraph 1 as a
“person with same access rights” as the
tenant.  This person said the tenant had

moved to Austin, but declined to give
a current mailing address or phone
number for the tenant.  We feel that
the tenant has abandoned the unit.
Can I consider the unit abandoned
and clean it out, or can I get this
“additional access rights” person to
sign the Authorization and/or Release
by Tenant form (the form on page 393
of the Goldbook©)?  We don’t want
to dispose of a tenant’s possessions,
but the tenant has failed to honor the
agreement and we’ve done
everything we can to try to contact
the tenant.

A: The person with additional
access rights should not sign the
Authorization and/or Release form.
A person with additional access
rights signing the Authorization and/
or Release form would not provide
you with liability protection.  The
Authorization and/or Release form
on page 393 of the Goldbook is for
signature by a tenant.  The tenant
himself or herself needs to authorize
you to take the action contemplated
by the Authorization and/or Release
form.  Unless you have written
instruction from a tenant that you can
confirm the legal validity (such as a
power of attorney), of giving
someone else the authority to act on
behalf of the tenant, the tenant herself
needs to sign any Authorization and/
or Release form.

If you cannot get in touch with
the tenant, you have little choice but
to start the foreclosure or eviction
proceedings against the tenant.  I
would recommend that you try to do
whatever you can to determine
whether the tenant is still on active
duty military, as that will make a
difference in the foreclosure
procedure that you may use. If the
tenant is no longer on active duty
military, then the tenant is no longer
entitled to the protections of the
Servicemembers Civil Relief Act,
and you may foreclose as usual.  If
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the tenant is still on active duty
military, please see TMSA legal
counsel’s article (regarding
foreclosure and eviction on active
duty military personnel) on
Goldbook© page 227.

Lastly, regarding “abandonment,” in
order to declare a unit abandoned, it
must meet the definition of
abandonment in paragraph 26 of the
TMSA lease.  In your situation, the
tenant would have to satisfy the
following criteria for abandonment:
(1) the tenant has not paid rent or
other sums due; (2) tenant’s lock has
been removed (including removed by
you when exercising the statutory
seizure); and (3) the tenant’s space
contains nothing of value to the
ordinary person.  If you open the
space in the process of foreclosure
and find that it does contain items of
value to the ordinary person, you
cannot consider the property
abandoned.  Please see paragraph 26
of the TMSA lease for a more
comprehensive discussion on the
criteria for considering a unit
“abandoned.”

Q:  I purchased an existing facility
(through my limited partnership three
years ago).  At the time of purchase
the seller of the facility was a TMSA
member and had all the tenants on
TMSA leases.  I commenced business
under a new name (never under the
seller’s name) and did not purchase
the trade name of the seller.  A tenant
who had leased from the facility
before I purchased the facility has
declared bankruptcy.  I just received
a proof of claim in my name, but I
wonder whether I am an unsecured
creditor with a oral lease or do I have
a remedy based upon a lease with the
prior owner?

A:  First of all, TMSA legal counsel
is not an expert in bankruptcy law, so
you would be well-served to confirm
this answer with a bankruptcy

attorney.  However, in TMSA legal
counsel’s opinion, you are a secured
creditor with the right to enforce the
lease signed by your predecessor in
ownership.  Paragraph 31 of the lease
(the last paragraph in paragraph 31 of
the TMSA lease) makes it clear that the
lease is “binding on the parties’
successors.”  So, you are a successor in
ownership of the facility and as successor
you have “inherited” the rights and
obligations of the original lessor/owner
under the lease.  In my opinion you have
a secured claim, based on the written
contract that your tenants signed with the
former owner.

Paragraph 29 of the TMSA lease
discusses the requirement for TMSA
membership.  The requirement of this
paragraph is that the lessor or lessor’s
management company is, at the time of
signing the lease, a member of the Texas
Mini Storage Association.  As long as
your predecessor was a member at the
time that the lease was signed with the
tenant in question, you legally “inherit”
the leases from him.  Remember, though,
that unless you or your new facility
becomes a TMSA member, you may not
use TMSA forms for tenants leasing
from you after your date of purchase.

Q: Are there any legal liabilities if we
make a pesticide called “rat cakes”
available to customers?  It is not feasible
for us to call in an exterminator every
time we have a move-out.

A: From a strict legal perspective, an
owner or his employees can apply
pesticides to the owner’s self-storage
facility, including inside the units, as
long as the pesticides are not “restricted-
use pesticides.” Essentially, as long as
you can buy it over the counter at the
grocery store or the hardware store, you
may legally apply the pesticides. That
being said, TMSA legal counsel advises
owners not to have a “do-it-yourself pest
control” policy.  The potential for
liability is simply too great.  The liability
risks of incorrect application, or any
other risk associated with pesticide

application (a small child eating a rat
cake, for example) are just too great,
and these liability risks are, in all
likelihood, not covered under your
insurance policy due to the “pollution
exclusion” clause present in most
standard liability insurance policies.

Q: Are e-mails from the tenants
acceptable as confirmation to
authorize someone to enter a tenant’s
storage unit?

A: E-mails are legally sufficient, but
strongly discouraged.  With e-mails,
there is a much greater likelihood that
the tenant is not the one sending the
e-mail than there is with a phone call,
fax, or letter that is signed by the
tenant.  Under paragraph 18 of the
TMSA lease, the lessor has the right
to enter if “lessor has express written
or oral authority from tenant to enter.”
So, legally speaking, if the tenant
calls you or writes you in any manner
(including e-mail) allowing you to
enter or authorizing someone else to
enter, then you have the right to enter
the unit or allow someone else access
into the unit.  However, anybody can
set up an e-mail address, or
someone’s disgruntled ex-girlfriend
with a password could easily send an
e-mail from that person’s address
requesting that you let her in.   In
TMSA legal counsel’s opinion, it’s
simply too hard to confirm the
validity of e-mails to comfortably
rely on them.  It is much better to have
something in writing that is signed
by the tenant so that you can compare
the signatures of the tenant and have
a high level of confidence that it is in
fact the tenant who is requesting that
you let someone into the facility.

Questions for Self-Storage Solutions
should be faxed to TMSA at
(512) 374-9253
or e-mailed to bhoban@tmsaonline.org
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As you no doubt know, at the
present time there is no sales tax
collected on the rental of most

self-storage units. However, sales tax
must be collected and paid on the
following items:
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• Rent for vehicle parking/storage

and rent for trailer parking/storage.
Even if you know that a vehicle or
trailer is only one item of many that
are kept in a storage unit, you need
to pay tax on the entire amount of
rent if you collect your rent in a
lump sum.

NO tax is collected on boat storage or
storage of a trailer with a boat on it, or
for related non-parking charges such as
returned checks, towing, late payment
charges, overlock charges, certified mail
fees, etc.
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Most storage facilities offer a number
of storage-related products for sale on
site as a convenience to their customers.
As in any retail business, tax should be
collected on these items. And don’t
forget, people buying the contents of
units at auction pay taxes on the sale.*

*Exceptions are sales involving (1) a
situation where a buyer delivers you a
resale certificate; (2) a situation where
a buyer delivers you an exemption
certificate; or (3) where a motor vehicle,
trailer, boat, or outboard motor is sold.
In situation number 3, these taxes are
paid at the time the motor vehicle,
trailer, boat, or outboard motor is
registered with the state.

Other items for which sales tax must be
collected include:

• Any personal “property” sold/
rented from your site.  This is a
technical way of saying:

� Locks
� Boxes
� Plastic bags
� Labels
� Packing materials
� Tape
� Snack foods, etc.
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When service providers invoice you,
those businesses should be charging you
taxes. If they do not, it is in your best
interest to remind them to, as you may

be held liable. If you want to ensure that
you’re off the hook, request that they stamp
“sales tax included” on the invoice.

• Taxes must also be paid on all real
estate services.
Examples:
� Installation of new landscaping

and  landscaping maintenance
� Cleaning services (maid and

porter- type services) as well as
heavy duty   cleaning of building
exteriors,  parking lots, etc.

� Pest control services when
services are performed by a
licensed pest control operator

� Trash removal services
performed by private firms or
individuals

• Security services
� Courtesy patrols

(Note: off-duty policemen or
other peace officers that you hire
for security services are not
subject to sales tax).

• Other services
� Any debt collection service for

which a separate charge is made.
For example, if you hire a
collection service and pay them
a dollar figure for every
collection they make for you, tax
is due on  the cost of that
service.

• Repair and remodeling of your
facility.   Repair or remodeling work

is subject to sales tax.  However,
please note that “maintenance”
work is not subject to sales tax.
The difference in the definition of
“repair” and “maintenance” is
subtle and rather elusive.  The
comptroller staff has  verbally
explained the basic difference
between the two definitions by
stating that “fixing something
after it is broken is repair and
thus taxable, but inspecting,
checking, replacing or adjusting
something on a regularly
scheduled basis before it is broken
is maintenance, and not taxable.”
It is irrelevant whether you call the
item maintenance or repair. If it
falls under the comptroller’s
definition of “repair,” it will be
taxable.
According to TMSA Legal

Counsel, if you have not been paying
taxes thus far, it is still best to begin
paying taxes on current operations.
Getting a sales tax permit and starting
to pay taxes does NOT make you any
more vulnerable to an audit. In fact,
companies without sales tax permits
may be more likely to be audited.

This is a very broad overview of a
facility owner’s sales tax
responsibilities.  This article alone
should not be relied upon to determine
if or when sales tax is owed.  Please
refer to TMSA legal counsel’s articles
beginning on page 174 of the 2004-
2005 Goldbook©.

���������	 
�� ��

* Returned checks; late payment charges; overlock charges;
lock-cutting charges; certified mail fees; foreclosure charges.

Rental of Regular Storage Units
Rental of Vehicles/Trailer Parking
Rental Space for Trailer with Boat
Other Charges*
Items Sold at Foreclosure
Sale of Ancillaries

    Services Rendered to a Facility
Real Property Services
Maintenance Services
Management Company
Services
Vehicle Towing
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Sheet is on page 399-400 of the 2004-2005
TMSA Goldbook©. The purpose of this
form is for the tenant to thoroughly fill it
out, in the tenant’s own handwriting.  It
allows you to obtain more information from
the tenant, which you may need, than you
would obtain if you just filled out the lease.
It also protects you from accusations by the
tenant that your manager wrote the tenant’s
contact information incorrectly (which
would be a nightmare for you if you
foreclosed and sent everything to an address
that the tenant alleges is wrong).  If a tenant
fills out a Tenant Information Sheet, the
sheet will contain the mailing address of the
tenant.  Then your manager will copy the
exact information from the Tenant
Information Sheet to the lease.  You will
then have something in your file in the
tenant’s own handwriting confirming the
tenant’s address so the tenant cannot accuse
you of sending correspondence to the wrong
address.

This sheet also obtains the tenant’s
Social Security number or tax ID number,
and driver’s license number (all in the
tenant’s own handwriting).  This
information could be vital if you ever
wanted to report a tenant’s debt to a credit
reporting agency or do a background check

on the tenant.  In addition, for a business
tenant (the business Tenant Information Sheet
is on page 400 of the Goldbook©), this sheet
clarifies the authority of the person signing
the lease.  The business Tenant Information
Sheet also requires the business tenant to list
all people who will have access rights.  One
of the most important things you can do in
leasing to a business is make sure that the
person signing the lease signs it in his correct
capacity (as agent for the entity), and make
sure you have a clear understanding of who
exactly is authorized to enter the space.

This information sheet also provides
you with a description of what is to be stored
and provides you with information regarding
a tenants military status.


�����������  Use this form whenever a new
tenant comes to your facility to lease a space.
Have that tenant fill out the correct
information sheet (either for an individual or
for an entity, whichever is appropriate), and
keep this Tenant Information Sheet in your
file for the tenant.

�����	�������  Use this sheet consistently (for
every new tenant), and make sure that you or
your manager thoroughly review the Tenant
Information Sheet to make sure it is fully
filled out and legible, and then copy the

relevant information from the Tenant
Information Sheet (like the tenant’s name
and address) onto the lease and double
check and make sure that everything is
copied correctly.  Always keep the original
Tenant Information Sheet in the tenant’s
file, and especially if you perform a
foreclosure or an eviction on a unit, keep
the tenant’s file for at least four years.

Also, please note that since the 2004-
2005 Goldbook© was published, the
Tenant Information Sheet for an individual
tenant has been revised.  Paragraph 8 no
longer contains the statement “If on active
duty, please refer to paragraph 16 of the
TMSA Rental Agreement.”  Paragraph 16
of the TMSA Rental Agreement used to
contain a provision where an active duty
military personnel waived his or her rights
under the Servicemembers Civil Relief
Act. In December 2004, the
Servicemembers Civil Relief Act was
amended to provide that any waiver of the
act has to be in a separate document, so
the TMSA Rental Agreement no longer
contains a waiver provision (the waiver
language is now in a separate addendum
that members may use if they desire).
Therefore, the reference to paragraph 16
of the TMSA Rental Agreement has been
deleted from the Tenant Information Sheet.
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commercial setting. Aside from obvious
privacy concerns, there are simply too
many variables that go into the purchase
price of a commercial building, such as
the amount of financing, goodwill,
percentage of vacancy, type of financing
used, tax free exchange, etc. Comparing
your property to other commercial sales
for tax valuation purposes is like
comparing apples to oranges in most
circumstances.

TMSA is actively working against the
concept of mandatory sales price
disclosure, as are many other interested
trade groups, but the fact that the
Legislature needs to find money is likely
to be an overwhelming force against this
effort. The fall-back position that TMSA
and other trade groups are advocating is
that sales price disclosure, if it must be
the law, should result in public
information. Under the original bill’s
language, the sales price information was
private information only available to
appraisal districts and others in very
limited circumstances. This would allow
appraisal districts to “cherrypick,”
choosing to compare your property only
to other properties that have sold for an
exceptionally high price. Having sales
price disclosure be part of public records
will give everybody a fair chance to
distinguish his or her property from the
comparables that the appraisal district
uses to value the property for property
tax purposes.

��	����������	������

Licensing of auctioneers is another topic
on the table in the legislative session. HB
2152 deals with licensing of auctioneers,
and as filed it does not affect TMSA
members’ ability to have an owner or
manager perform an auction without a
license. However, TMSA is closely
monitoring this bill to make sure that it
is not amended to require anyone
conducting an auction to have a license.

�����

Lastly, as most everyone has
probably read in the paper by now,
the biggest topic of conversation in
the Legislature are the tax bills- HB2
and HB3. The House passed their tax
bill and now the tax bill is being
debated by the Senate (the House
and Senate must agree on a version
of the tax bill before the bill could
ever become law, and that has not
happened yet and is not likely to
happen until the end of the session).

Under the tax plan approved by the
House, businesses have the
alternative to pay either a payroll tax
or a type of franchise tax. The
increase in sales tax is to make up
for a decrease in property taxes. The
Senate plans to rely less heavily on
sales tax and at least at the time of
this writing, planned on proposing a
state-wide property tax. It is far too
early in the process to predict what
will happen with the tax bill, but both
chambers of the Legislature seem
determined to pass a tax bill this
session.

This is just a brief summary of all
of the bills that TMSA is following
that have the potential to affect the
self-service storage industry. TMSA
is actively following more than 260
bills, and more than 4,500 bills were
filed this session. The session does
not end until May 30, and there is a
potential for both positive or adverse
amendments to any bill until then.

cylinder locks, and they are very easy
to change out, so many managers do
this themselves. TMSA is supporting
an amendment that would exempt
our members from the requirement
to use a locksmith for tasks such as
this. TMSA is working with other
similarly-situated trade associations
to amend this bill so that it will not
affect self-storage facilities.

��	������������

Privacy issues are another hot topic
in the Legislature this session, and
HB 698 would require any self-
storage owner (or other business
owner) to shred any business record
that he wanted to dispose of if that
business record had even a person’s
name on it (name, SSN, address,
basically any type of personal
information). It is TMSA’s position
that publicly available information
(such as someone’s name, address,
etc.) is not necessary to shred, and
would be unduly burdensome and
costly for our members. We are
actively supporting amendments to
this legislation that would place
reasonable exemptions on the type
of business records that must be
shredded before being discarded.

�������������������	�����	������

There are also several bills in the
legislative session right now that deal
with mandatory sales price
disclosure. This is part of the overall
“tax plan.” The appraisal districts
assert that having mandatory sales
price disclosure (in other words,
requiring any seller of real property
to report the sales price of the
property to the appraisal district or
comptroller) would result in higher
appraised values and thus greater
property tax revenue. TMSA is
opposed to mandatory sales price
disclosure, especially in a
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